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I. STATE LEGISLATIVE Focus
A. Mandating Arbitration of Medical Malpractice Suits and Capping
Damages Available in such Claims
Bill Number: Vermont House Bill 663
Summary: This Bill would require that medical malpractice suits were
submitted to arbitration and would also limit the amount of
damages available to medical malpractice claimants.
Status: Referred to the Judiciary Committee
1. Introduction
Vermont House Bill 663 would modify current law to follow a national trend
of special medical malpractice statutes that require the arbitration of such claims,
as well as following a similar trend to limit noneconomic and non-pecuniary dam-
age recovery.' Arbitration for medical malpractice claims has been allowed under
state law for more than thirty years.2 The bill, sponsored by nine members of the
General Assembly, sought to amend the "Voluntary Arbitration Chapter," chapter
215 (§§ 7001-7009) and add a provision to section 1913 of Vermont Statute Title
12.
There has been an ebb and flow of medical malpractice claims that has
created what is referred to as "medical malpractice crisis" over the past fifty years.
This "crisis" is defined by the increase of physician medical premiums, which in
turn results in higher healthcare costs as well as a number of physicians who be-
come unable to afford to maintain their practice.4 Capping the amount of noneco-
nomic damages is one possible solution to curb the swelling of medical malprac-
* The State Legislative Update is an annual article appearing in the fall edition of the Journal of
Dispute Resolution and is compiled and written by Journal members. It is designed to provide readers
with a listing of pertinent legislation affecting Alternative Dispute Resolution (ADR). The update also
provides a more detailed look at certain bills because of their importance and/or novelty within the
ADR field. If you have comments or suggestions about this feature, please feel free to email the Jour-
nal of Dispute Resolution Editorial Board at UMCLAWJOURNAL@missouri.edu
1. Matthew Parrott, Note, Is Compulsory Court-Annexed Medical Malpractice Arbitration Constitu-
tional? How the Debate Reflects a Trend Towards Compulsion in Alternative Dispute Resolution, 75
FORDHAM L. REv. 2685, 2709 (2007).
2. VT. STAT. ANN. tit. 12, § 215 (2003).
3. H.B. 663, 2009 Leg., 2009-2010 Adj. Sess. (Vt. 2009).
4. Kenneth E. Thorpe, The Medical Malpractice 'Crisis': Recent Trends And the Impact of State
Tort Reforms, HEALTH AFF. 20, 26 (Jan. 21, 2004), http://content.healthaffairs.org/cgi/reprint/
hlthaff.w4.20vl.pdf. (page numbers follow PDF).
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tice litigation.5 Requiring all such claims to be submitted to a variance of alterna-
tive dispute resolution is another solution. Reduced time and expense as well as
the ability to choose the decision maker are all assets of that make arbitration a
desirable means of managing medical malpractice claims.6 In addition, the priva-
cy offered by arbitration makes it an attractive avenue for physicians who wish to
maintain a favorable reputation.
By contrast, other characteristics of arbitration might create a 'one-size-fits-
all' scenario that is inappropriate for many egregious claims should all claims be
mandatory.8 For example, counsel often is less scrupulous in cases submitted to
arbitration and discovery is often unavailable or unutilized.9 The procedures for
choosing arbitrators can often be drawn out, which is contrary to the idea that
arbitration expedites a claim.
2. The Bill
Indicative of the legislature's objective to pursue alternative dispute resolu-
tion with respect to medical malpractice claims, the bill would strike permissive
language at the chapter's forefront, which included replacing the current title,
"Voluntary Arbitration," with "Medical Malpractice Arbitration."' 0 The amend-
ment eliminated the requirement that the parties must agree to have their claim
arbitrated and instead states that before pursuing litigation, an individual with a
malpractice claim shall submit such a claim to arbitration." Whereas under cur-
rent law, written consent of all parties is necessary before a party or the claim
could be withdrawn from the arbitration.' 2 The amendment also provides that the
arbitration decision is appealable unless the parties agree to be bound by the arbi-
tration decision. 3 While the current statute gives authority to appeal arbitral deci-
sions, the bill would clarify when an appeal can be made, as well as the procedural
rules governing the appeal.14 An appeal would be held in "the county in which the
claimant resides" or in Washington superior court when the claimant is not a state
resident. 5 Therein, the claim will be heard de novo, either by judge or by jury at
any party's election.16 The arbitration decision and its findings are admissible as
evidence on appeal, but it is left to the court to determine how to introduce the
findings to avert any unfair prejudice.' The bill mandates an appellee's attor-
ney's fees to be paid by an appellant who fails to achieve a different determination
or is otherwise less successful than they had been with respect to the arbitrator's
5. Id. at 26-27.
6. Ann H. Nevers, Medical Malpractice Arbitration in the New Millenium: Much Ado About Noth-
ing?, I PEPP. DIsP. RESOL. L. J. 45, 49-51 (2000).
7. Id. at 47.
8. Joseph C. Krella, Comment, Legislative Malpractice: An Analysis of Ohio's Proposed Mandato-
ry Medical Malpractice Arbitration Program, 33 U. Dayton L. Rev. 119, 136-38 (2007).
9. Id at 136-37.
10. H.B. 663, 2009 Leg., 2009-2010 Adj. Sess. (Vt. 2009).
I1. Id § 7002(a) (emphasis added).
12. Id.
13. Id.
14. Id. § 7005.
15. Id. § 7005(b).
16. H.B. 663 § 5005(b), 2009 Leg., 2009-2010 Adj. Sess. (Vt. 2009).
17. Id
432 [Vol. 20 10
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decision.' 8 The bill also amends the arbitration's procedure to provide for the
creation of guidelines that would be admissible with respect to the issue of wheth-
er a particular standard of care is met.' 9
In addition, to further the expedience that is expected of alternative dispute
resolution practices, the bill would establish various filing deadlines.20 An arbitra-
tion hearing would have to be set within 121 days of the date that the claim is
filed.2 1 The timeline in which the arbitration decision would need to be filed with
the superior court is restricted to "no . . . later than 180 days after" the claim was
filed.22 Failure of the arbitration panel to meet this deadline would permit the
claimant to file directly in the superior court.23 When a timely final arbitration
decision is filed, any party has 30 days to appeal.24
In an earlier section of Vermont Statute Title 12, the bill adds a provision to
cap the amount of noneconomic damages that can be awarded in medical malprac-
tice claims.25 Under the bill, "noneconomic damages" are defined as "damages
arising from pain, suffering, disfigurement, mental anguish, emotional distress,
loss of society and companionship, loss of consortium, and other nonpecuniary
damages."26 A claimant's noneconomic damage recovery would be capped at
$250,000; unless his or her economic damages are less than that amount, in which
case such recovery would be limited the amount of the economic damage award.27
The same limitations would be applied to the recovery from a health insurer or
other medical service provider.28 In addition, if a party rejects an earlier offer that
is more favorable than the final judgment that is eventually issued, that party
would be responsible for the opposing party's reasonable attorney's fees.29
3. Conclusion
Medical malpractice claims can present high stakes for all parties involved.
The nature of such claims creates pressure for physicians to defend their good-
standing in their profession and can involve intense emotion and physical suffer-
ing for the patients involved. Patients may be experiencing the highest level of
trauma of their lives, which likely includes grave physical and emotional suffer-
ing. Due to the sweeping consequences of high physician premiums and the like-
lihood that medical malpractice claims will not subside, legislative efforts will
continue to address these issues. It is unclear whether a mandatory arbitration
program is the best strategy to effectively administer medical malpractice claims
in terms of cost or time. Ultimately, the Vermont legislature determined that
18. Id § 7005(c).
19. Id. § 7003(b).
20. Id. §§ 7002(c), 7004, 7005(b).
21. Id. § 7002(c).
22. Vt. H.B. 663 § 7004.
23. Id
24. Id. § 7005(b).
25. Vt. H.B. 663 § 1913.
26. Id. § 1913(d).
27. Id. § 1913(a).
28. Id. § 1913(c).
29. H.B. 663 § 1913(b), 2009 Leg., 2009-2010 Adj. Sess. (Vt. 2009).
No. 2] 433
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House Bill 663 was not the solution; the bill was referred to the Judiciary Com-
mittee where it died at the session's end in late April.30
B. Stopping Arbitration Before It Begins: Wisconsin State Legislators'
Attempt to Nullify Pre-Admittance Arbitration Agreements Between
Nursing Homes and Their Residents
Bill Numbers: Wisconsin Assembly Bill 951 ' and Wisconsin Senate Bill 67332
Summary: Under this legislation, contractual agreements to compel arbitra-
tion in disputes between nursing homes and residents would be
void as against public policy.
Status: Both bills were declared failed to pass on April 28, 2010.
1. Introduction
Since the passage of the Federal Arbitration Act (FAA) and in several notable
court decisions within the past few years, courts have been called to look at arbi-
tration agreements between residents and nursing homes and decide when such
agreements will be enforced. 3 The original goals of arbitration34 would belie the
rising concern that arbitration agreements are strong-arm tactics to block weaker
parties' access to the courts, but that has not kept legislators who disagree from
trying to take action. In addition, examples exist that dispute the assertions of
arbitration supporters that it is used primarily to expedite and decrease the costs of
resolving claims.36
30. The Vermont Legislative Bill Tracking System, Current Status of a Specific Bill or Resolution
2009-2010 Legislative Session, http://www.leg.state.vt.us/database/database2.cfm?Session=2010
(follow "Search for Bills by Sponsor or Keyword" hyperlink; then select "arbitration" from the "Key-
word" dropdown menu; select "Search for Bill" button; select "H.0663") (last visited Nov. 15, 2010)
(noting that the only action taken on the bill was in January and now the session is over).
31. A.B. 951, 99th Leg., Reg. Sess. (Wis. 2009).
32. S.B. 673, 99th Leg., Reg. Sess. (Wis. 2009).
33. Compare Hayes v. Oakridge Home, 908 N.E.2d 408, 416 (Ohio 2010) (holding that an arbitra-
tion agreement in a nursing home contract was not procedurally unconscionable because the resident
was ninety-five years old nor was it substantively unconscionable), and Carter v. SSC Odin Operating
Co., 927 N.E.2d 1207, 1220 (Ill. 2010) (holding that a state statute is preempted by the FAA with
regards to the enforceability of an arbitration agreement in a nursing home contract), with Lawrence v.
Beverly Manor, 273 S.W.3d 525, 529-30 (Mo. 2009) (holding that a wrongful death suit by a resident's
son was not covered by the arbitration clause because such a cause of action was not on the behalf of
the resident).
34. See Prima Facie Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 (1967) ("The
unmistakably clear congressional purpose that the arbitration procedure, when selected by the parties
to a contract, be speedy and not subject to delay and obstruction in the courts.").
35. The most prominent example of action by opponents of arbitration in nursing home contracts is
the Fairness in Nursing Home Arbitration Act, which is similar in scope and purpose to both A.B. 951
and S.B. 673 in Wisconsin. Fairness in Nursing Home Arbitration Act, S. 512 & H.R. 1237, 111th
Cong. (2009).
36. Justice.org, The Real Life Consequences of Forced Arbitration,
http://www.justice.org/cps/rde/xchg/justice/hs.xsl/
2961.htm (last visited Oct. 21, 2010).
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Specific to Wisconsin is the case of William Kurth." Kurth passed away
while a resident in a nursing home in Racine County, Wisconsin.38 Kurth's wife
signed the nursing home contract,, which included a binding arbitration agree-
ment, before he entered the home.39 Mrs. Kurth has asserted that she was rushed
through the contractual process without adequate explanation, that she was on
medication, and that she was eager to have her husband move to the new home
because he would be closer to her than he was at the previous care facility.40 After
his death, the home offered to pay for some of his funeral costs, but the family
refused.4 1 After the Kurth's filed a claim against the home, the company filed a
motion to dismiss the claim and compel the family to participate in binding arbi-
tration.42
Wisconsin Assembly Bill 951 and Senate Bill 673 would have prevented the
nursing home from using the arbitration provision as a defense.43 The Bills, as
filed, would have declared such agreements against the public policy of Wiscon-
sin, which would force both residents and care providers to use the courts to re-
solve disputes."
2. The Bill
This legislation was filed both as Assembly Bill 951 and as Senate Bill 673.45
The Assembly Bill was sponsored by Representatives Barca, Mason and Roys and
co-sponsored by Senator Taylor, who also sponsored the same legislation in the
Senate.46
This legislation adds to Chapter 895 in the Wisconsin Statutes on Damages,
Recovery and Miscellaneous Provisions Regarding Actions in Court. 47 Specifical-
ly, the bill covers contracts, agreements and covenants between residents and
facilities. 48 The bill covers facilities that are primarily inhabited by seniors or
those with developmental disabilities, but exempts some residential facilities for
religious order memberS49 and facilities where all of the residents could exit the
facility in an emergency by their own power. However, the bill does provide
that agreements made after an injury or harm are not affected by the legislation,
which would allow parties who begin in litigation to divert their dispute to arbitra-
37. See In re Kurth v. Kindred HealthCare, Inc., 765 N.W.2d 581 (Table) (Wisc. 2009) (dismissing
the Kurth Estate's petition for review); see also Justice.org, The Real Life Consequences of Forced










47. Id § 1.
48. Id.
49. Wis. A.B. 951 & Wis. S.B. 673 (for example, the bill exempts out convents and religious orders
by using the definition for a "community-based residential facility" found in Wis. STAT. §
50.01(lg)(a)(2009)).
50. Id. §l (using the definition found in Wis. STAT. § 50.01(lg)(d)).
No. 2] 435
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tion by mutual agreement. 1 The constrictions in contracts that the bill specifically
targets are arbitration clauses and any other limits on a resident's ability to redress
their grievances and seek remedies in court.5 2 Such constrictions would be void
under this legislation as against the public policy of the State of Wisconsin.
3. Support and Opposition
The Assembly never had a hearing on either Bill and both were deemed as
failed to pass on April 28, 2010.54 However, the Wisconsin Government Accoun-
tability Board lists the Wisconsin Association of Homes and Services for the Ag-
ing as opposing Assembly Bill 951 and Senate Bill 673 along with other insurance
companies and assisted living provider organizations. The listed proponents are
the American Association of Retired People (AARP), the Alzheimers Association
and the Wisconsin Association for Justice (formerly Wisconsin Academy of Trial
Lawyers).
Courts in Wisconsin and other jurisdictions have generally interpreted Wis-
consin law and found arbitration agreements enforceable in the circumstances that
would make the agreements void under this legislation. Common defenses
against such a clause would be lack of capacity, unconscionability, lack of agency
and public policy.58
This state legislation also mirrors the federal Fairness in Nursing Home Arbi-
tration Act, which only allows the enforcement of arbitration agreements made
after an incident has occurred.59 Proponents of the federal legislation argue that
the legislative change better reflects the original intent of the Federal Arbitration
Act (FAA) because an agreement made after an incident allows consensual arbi-
tration, but does not impose a take-it-or-leave-it situation upon residents as a con-
dition of admittance to the facility. On the other side of the argument, the nurs-
51. Id. § 1.
52. Id.
53. A.B. 951, 99th Leg., Reg. Sess. (Wis. 2009) & S.B. 673, 99th Leg., Reg. Sess. (Wis. 2009).
54. Id. (declared "failed to pass" on May 11, 2010), available at
http://www.legis.state.wi.us/2005/data/AB951hst.
html.
55. Wis. Gov't Acct. Bd.,
http://ethics.state.wi.us/scripts/CurrentSession/legprops.asp?key-REGAB95 1 (last visited Aug. 22,
2010). Other opponents of the bill included American Family Insurance Group, Extendicare Health
Services, Inc., FiveStar Quality Care, Inc., HCR Manor Care, Kindred Healthcare, Residential Services
Association of Wisconsin, Sentry Insurance Group, Wisconsin Assisted Living Association, Wisconsin
Association of Homes & Services for the Aging, Inc., Wisconsin Civil Justice Council, Inc., Wisconsin
Counties Association, Wisconsin Defense Counsel (formerly Civil Trial Counsel of Wisconsin), Wis-
consin Health Care Association, Inc., Wisconsin Hospital Association, Inc., & Wisconsin Insurance
Alliance. Id.
56. Id.
57. Wis. STAT. § 788.01 (2009) ("A provision in any written contract to settle by arbitration ... shall
be valid, irrevocable and enforceable except upon such grounds as exist at law or in equity for the
revocation of any contract.")
58. Rebecca E. Hatch, Cause of Action for Enforcement of Arbitration Clause in Long-Term Care
Agreement, 41 CAUSES OF ACTION 2d pt. II.B.1-3 (updated March 2010).
59. Fairness in Nursing Home Arbitration Act, S. 512 & H.R. 1237, 11Ith Cong. (2009).
60. Press Release, Senator Russ Feingold, Feingold Introduces Consumer Justice Legislation (April
29, 2009), available at http://feingold.senate.gov/record.cfm?id=312222.
436 [Vol. 2010
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ing home industry asserts that arbitration is a more efficient and inexpensive way
to solve disputes for all involved.6 1
4. Conclusion
If arbitration is working as it should, this legislation should not be necessary.
However, the legislation itself really has nothing to do with the results of an arbi-
tration, but instead sets out a policy that before a dispute arises, long-term care
residents should not be prematurely kept from the courts. What arbitration is fac-
ing in many cases, but particularly in the area of long-term care contracts, is a lack
of faith in the claim that arbitration is really a good alternative to litigation.
Seniors and their friends and families are warned by organizations and attor-
neys not to sign contracts that include arbitration clauses. 62 Common sense dic-
tates that overwrought family and seniors may be more inclined to sign a contract
to get a family member into care and not spend hours and effort to parse through a
contract. However, the reality likely is that many disputes are solved with more
speed and efficiency through arbitration than litigation and simply being over-
whelmed by a situation does not necessarily make an agreement unconscionable.
However, the question arises whether, even when a legal defense of uncons-
cionability would fail, whether some manner of protection should be given by the
legislature. Some, including some legislators, may think that an arbitration clause
in a nursing home contract has not been freely bargained for and would answer the
question of whether further protection is necessary and wise with a resounding
yes.
However, there likely stories that are untold, because they are settled in arbi-
tration, of positive experiences with arbitration and the resolution of a dispute
between a long-term care facility and a senior and his family. Long-term care
facilities deal with difficult situations and highly charged emotions. But, in sim-
ple, economic terms they are also expensive facilities for families; and long-term
care facilities, despite their mission of providing care, are businesses. As costs
increase, and litigation will increase costs, so will the cost and availability of care.
What legislators may provide in protection under such legislation they may trade
for decreased availability of care for some Wisconsin residents.
Everyone can benefit from more awareness of the ramifications of arbitration
clauses and more closely reading contracts into which they enter, but declaring
such clauses against public policy as a blanket edict is unwise. If a senior or fami-
ly member truly was coerced, under duress, the clause is unconscionable or it is
against public policy, then those protections still exist for seniors under the com-
mon law, but the original aims of arbitration can work and will work best when
they are allowed to do so.
61. The Fairness in Nursing Home Act: Hearing on S. 2838 Before the Subcomm. on Antitrust,
Competition Policy and Consumer Rights, 110th Cong., 9 (2008) (statement of Kelley Rice-Schild,
Am. Health Care Ass'n & Nat'l Center for Asst'd Living), available at
http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=1 10_senate hearings&docid-f:44741.wais.
62. A Google search of "nursing home arbitration agreements" pulls up pages of law firms and
organizations warning people not to sign nursing home contracts with arbitration clauses because such
clauses limit people's rights.
No. 2]1 437
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C. The Trend Toward Mandating Mediation Prior to Foreclosure Pro-
ceedings ofResidences: Illinois Senate Bill 1933, Hawaii Senate Bill 1623
S.D.1, Minnesota Senate Bill 2170, and Vennont House Bill 590
Bill Numbers: Illinois Senate Bill 1933, Hawaii Senate Bill 1623 S.D.1,
Minnesota Senate Bill 2170, and Vermont House Bill 590.
Summary: These bills provide a mechanism to force foreclosing parties to
participate in mediation with the homeowner prior to allowing
foreclosure sale of the residence.
Status: Illinois S.B. 1933 - re-referred to House Rules Committee;
Hawaii S.B. 1623 S.D.1 - carried over to 2010 session; Minne-
sota S.F. 2170 - passed third Senate reading, referred to House
Finance; Vermont H.590 - passed House, as amended.
1. Introduction
In November of 2008, a national survey of home mortgages in foreclosure
showed that mortgagors were incurring an average loss of $124,000 per foreclo-
sure, while the loans themselves averaged just $212,000." This meant that lend-
ers were losing 57% of the value of their investment by completing the foreclo-
sures.M By September of 2009, foreclosure losses had increased to 65% of the
value of the loans.65
On March 4, 2009, the United States Department of Treasury announced the
Home Affordable Modification Program ("HAMP"), aimed at relieving the pres-
sure on homeowners who have been locked-in to loan payments that they could
not afford. 6 A recent Vermont Bar Journal & Law Digest article summarized
HAMP by explaining:
Under the Treasury Department's HAMP guidelines and directive, partic-
ipating servicers are contractually required to review homeowners who
are seriously delinquent (sixty or more days) on their mortgages to de-
termine eligibility for an affordable loan modification. If a homeowner
qualifies for a loan modification under the program's objective criteria,
the participating servicer must modify the loan to a monthly payment of
principal, interest, taxes, and insurance that is no more than 31% of the
homeowner's gross monthly income, either by: (1) lowering the interest
rate to as low as 2%; (2) extending the term of the loan up to forty years;
or (3) forgiving some portion of the principal. The servicer's obligation
extend to mortgages that are currently in foreclosure, and the guidelines
mandate that servicers stay foreclosures pending HAMP loan modifica-
63. Alan M. White, Deleveraging the American Homeowner: The Failure of 2008 Voluntary Mort-
gage Contract Modification, 41 CONN. L. REV. 1107, 1119 (2009).
64. Geoff Walsh, Foreclosure Mediations: Can They Make a Diference?, 43 CLEARINGHOUSE REV.
355, 355 (2009), available at http://www.povertylaw.org/clearinghouse-review/issues/2009-nov-
dec/walsh.pdf.
65. Id
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tion review, and refrain from filing new foreclosures against homeowners
who qualify for trial HAMP modifications.67
Since the start of the program in March 2009 mortgage servicers, representing
more than eighty-nine percent of all outstanding home loans in the country, have
begun participating HAMP. 68 However, the Treasury has reported that of the
estimated 3,356,844 borrowers that are eligible for the program, only 117,302
have been offered permanent loan modification-one of the primary objectives of
In light of the recent, nation-wide economic downturn, with unemployment
rates routinely on the rise and against a backdrop of an increasing rate of home
foreclosures, state legislatures have begun making efforts to further relieve home-
owners from the threat of losing their homes. A growing number of states have
considered allowing homeowners to utilize mediation programs prior to allowing
a lender or lienholder to proceed with foreclosure. These programs typically give
the homeowner the opportunity to pursue mediation directly with the foreclosing
party in an attempt to resolve the deficiency or lien amicably, without incurring
the high social and economic cost of a foreclosure sale. The ability to impose
such obligations and procedural requirements on lenders, or lienholders, as a pre-
requisite to foreclosure is "well within the scope of a state's police power, particu-
larly during a period of economic crisis."70
Over twenty-five state and local foreclosure mediation programs have already
been established around the country, and foreclosure mediation legislation has
been proposed in at least nine other states.71 This article illustrates the nationwide
trend toward state-mandated mediation by outlining the most recent attempts that
the legislatures of Illinois, Hawaii, Minnesota, and Vermont have made to reduce
the huge economic burden of foreclosure, both on the homeowner and the lender.
2. Illinois S.B. 1933: Homeowners'Association Bill ofRights Act72
On February 20, 2009, Sen. A. J. Wilhelmi introduced S.B. 1933, the Home-
owners' Association Bill of Rights Act. Unlike some of the legislation proposed
in other states, this Act would not alter the rights of lenders, but rather address
foreclosure by homeowners' associations for delinquencies in dues and other vi-
olations of the associations' governing documents. The Act would requires a
67. Grace B. Pazdan, How Foreclosure Mediation Legislation Can Keep Vermonters in Their
Homes (And Money in the Pockets of Mortgage Holders), 36 VER. B. J. & L. DIG. 24, 25 (Spring
2010).
68. U.S. Dept. of Treasury, Making Home Affordable Program: Servicer Performance Report
Through January 2010 (Feb. 18, 2010), available at
http://www.fmancialstability.gov/docs/press/January/20Repo%20FINAL%2002%2016%2010.pdf.
69. Id.
70. Walsh, supra note 63, at 361 (citing Energy Reserves Group Inc. v. Kansas Power and Light
Co., 459 U.S. 400 (1983); East N.Y. Savings Bank v. Hahn, 326 U.S. 230 (1945); and Home Bldg. and
Loan Ass'n v. Blaisdell, 290 U.S. 398 (1934)).
71. Pazdan, supra note 67, at 25.
72. S.B. 1933, 96th Gen. Ass. (II. 2009), available at http://www.ilga.gov/legislation/default.asp
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homeowners' association to provide notice to the homeowner, twice, of any al-
leged violation before the association can "seek foreclosure, file suit, charge any
fee... or take any other action against a homeowner ... . It would provides the
homeowner with the right to a hearing by the association, at no cost, to verify
facts and seek resolution, and except with respect to disputes involving less than
$1,000, the right to one-half day of neutral mediation, with costs to be borne
equally by the parties.7s
3. Hawaii S.B. 1623: A Bill for an Act Relating to Foreclosures7 6
Hawaii S.B. 1623 was introduced on January 28, 2009, by Senators Hooser,
Chun Oakland, and Espero. Hawaii residential property foreclosures increased
two hundred thirty percent in 2008, resulting in nearly three thousand two hundred
properties lost to foreclosure." The bill recites that, "according to the Pew Cha-
ritable Trust, one in twenty-nine Hawaii homeowners are expected to experience
foreclosure by the end of 2010.",78 The purpose of the act is to "ameliorate the
deleterious effects of continued foreclosures of residential properties by requiring
lenders to contact borrowers to explore options that could avoid foreclosure.."7
The bill would require lenders to notify homeowners of their right to negotiate a
settlement to avoid foreclosure, and that mediation may be available.80 The act
does not specify the qualifications or actions necessary for the homeowner to re-
quire mediation when a lender has participated in other, less formal efforts to ne-
gotiate, though it implies that such a venue is available.8 1 The act would further
protect the tenants of a foreclosed property by requiring the foreclosing party to
notify them of the foreclosure sale and, typically, no less than sixty days advanced
notice to vacate.
4. Minnesota S.F. No. 2170: Homestead Mortgage Mediation (Second
Engrossment)"
The Homestead Mortgage Mediation act was introduced on February 4, 2010,
by its authoring Senators Scheid, Higgins, Kelash, Moua, and Olson. It would
amend the foreclosure prevention counseling laws that apply to properties consist-
ing of between one and four dwelling units, where one of which are occupied by
74. Id. at 2-3 (follow the link for "Full Text" and then "Introduced").
75. Id at 4-5.
76. S.B. 1623, 25th Leg., Reg. Sess. (Haw. 2009), available at
http://www.capitol.hawaii.gov/session2009/bills/SB 1623_SD1_.htm.




81. S.B. 1623, 25th Leg., Reg. Sess. (Haw. 2009), available at
http://www.capitol.hawaii.gov/session2009/bills/SBl623_SDI_.htm.
81 Id. § 1.
82. Id.82 Id § 1.
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the owner.8 The act grants the right of a mortgagor, who has received counseling
services, to have the mortgage debt reviewed in a mediation proceeding with the
state Office of Administrative Hearings.85 If counseling services have not yielded
a resolution, the counseling agency will be required to give the mortgagor a medi-
ation request form, which can be sent to the Office of Administrative Hearings,
along with a small fee, to begin the mediation proceedings. 6
The act prevents a mortgagee from continuing the foreclosure proceedings at
the time when the initial published notice must be given.87 The act exempts mort-
gages that were refinanced or modified under the federal Home Affordable Refin-
ance or Home Affordable Modification Programs. 8 If the parties participate in
mediation proceedings, the period of time for redemption by the mortgagor is five
months, instead of the usual six months.89 The act passed third reading on May 8,
2010, with the rules being suspended and lie-over waived. The Senate filed first
reading in the House May 10, 2010, and the bill was referred to the Finance com-
mittee.
5. Vermont H. 590: An Act Relating to Mediation in Foreclosure Proceed-
ings90
H.590, An Act Relating to Mediation in Foreclosure Proceedings, was intro-
duced by Representatives Willem Jewett and Maxine Grad on January 27, 2010.
Vermont, a relatively small state ofjust over 600,000 residents, saw 1924 foreclo-
sure filings in 2009, an increase of more than one hundred twenty percent from
2006.91 The House passed an amended version of H.590 on March 18, 2010,
putting into place what has been touted as, "a big step toward protecting home-
owners from mortgage servicer abused and encouraging alternatives to foreclosure
where feasible and beneficial to both homeowners and mortgage holders." 92
H.590 mandates the availability of mediation in foreclosures of primary resi-
dences across the state. The bill implements a foreclosure mediation program, by
placing obligations on servicers to conduct HAMP loan modification review, and
consider other available foreclosure alternatives through structured meetings faci-




87. Id§ 7, subd. 4.
88. Id. § 6, subd. 3.
89. S.F. 2170 § 3, 86th Leg., Reg. Sess. (Mn. 2010), available at
http://www.revisor.mn.gov/bin/bldbill.php?bill=s2170.2html&session=1s86.
90. H.590, 2009-2010 Leg. Sess., Gen. Assem. (Vt. 2010), available at
http://www.leg.state.vt.us/docs/2010/bills/House/H-590.pdf.
91. Vermont Foreclosure Data by County, Vermont Dept. of Banking, Insurance, Securities, and
Heath Care Admin., available at http://www.bishca.state.vt.us/sites/default/files/Foreclosures_09-
08.pdf.
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6. Conclusion
Americans are clearly concerned with the increasing rates of unemployment
across the country and the amount of people losing their homes to foreclosure, and
all levels of government have begun responding. There is a trend beginning
among state legislatures to require lenders and lienholders to enter into mediation
with the homeowner as one method of preventing the economic and social detri-
ments of foreclosure. Many of the efforts already in place have proven their ef-
fectiveness in reducing the rates of foreclosure, at least in the short term. 94 Given
the current state of the national economy, with unemployment rates beyond nine-
percent, and a weakening job-growth market, there is little doubt that more states
will join the trend toward seeking alternatives to the foreclosure of residential
homes.
D. Making Alternative Dispute Resolution Work in the Mobile Home Con-
text
Bill Numbers: California Assembly Bill 1803, Delaware House Bill 313, Flori-
da Senate Bill 362 (companion, House Bill 1077).
Summary: These bills adopt different ways of dealing with disputes be-
tween tenants and landlords that occur on mobile home lots.
Status: California (failed passage in committee, reconsideration granted
April 14, 2010); Delaware (reported out of committee on its me-
rits March 31, 2010); Florida (died in Judiciary Committee
April 30, 2010).
1. Introduction
The term mobile home is a misnomer because it is difficult for the owner to
get up and move once rooted in a mobile home lot.95 Even as far back as 1987,
the expected cost to move to another location and reinstall the home was $5,000-
$15,000.9 This makes it difficult for mobile home owners to vote with their feet
when a landlord increases their rent.9 7 As a result, tensions between landlords and
mobile home owners run high when the landlord attempts to make any changes to
their living area. States are starting to recognize the high costs of having these
disputes play out in the court system and have attempted to offer different low-
94. Lisa Fleisher, Report: Mortgage Mediation Helps Homeowners Avoid Foreclosure, N.J.com,
June 22, 2009, available at http://www.nj.com/business/nj-real-estate/index.ssf/2009/06/report
_mortgagemediation help.html (reporting that fifty-nine percent of participants in Connecticut's
voluntary mediation program have obtained modifications); Douglas S. Malan, Foreclosure Mediation
Becomes Mandatory, CoNN. L. TRm., June 8, 2009, http://www.ctlawtribune.com/getarticle.aspx?1D
=33993 (reporting that seven out of ten cases in the voluntary program are settled).
95. Manufactured Housing Dispute Resolution Program: How Did MHDRP Start?, Washington
State Office of the Attorney General, http://www.atg.wa.gov/mhdr.aspx (last visited Oct. 1, 2010).
96. Bruce Stiftel, Mediation of Mobile Home Landlord-Tenant Disputes: An Assessment of Govern-
ment Agency Implementation of Mediation, 14 MED. Q. 3, 55 (1996), available at
http://www3.interscience.wiley.com/journal/1 14073675/articletext?DOI=10.1002%2Fcrq.3900140106.
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cost, effective methods of dealing with these disputes.98 While it is evident that
many states are following this trend, this article focuses on three recent examples
of states trying to improve their dispute resolution process or starting a new pro-
gram of dispute resolution.
In general, many states have had great success with their dispute resolution
programs. In Washington, the Manufactured Housing Dispute Resolution Pro-
gram was able to boast that in 2009 79% of complaints that it had jurisdiction to
mediate were resolved in the negotiation phase of the program.99 The program in
Washington was adopted in 2007 and its success has led California to model Cali-
fornia Assembly Bill 1803 after it."30 While some states seek to find successful
models to start their own program, other states are stuck with programs that are
outdated and in need of reform. For example, Florida increased its mediation
success rate from 32% to 54% simply by updating the qualifications needed to be
a mediator and the timing of their actions.o'0 Before 1990 the state employed four
mediators who were college graduates that took a 20 hour class on mediation and
were put under great time pressures.102 After 1990 the state had the parties use
outside, qualified mediators who had no time constraints. 0 3
This article examines bills from three states. The California bill sets up a new
program modeled after Washington's program in which the Attorney General
receives complaints, conducts investigations, arranges negotiations, determines
violations and fines, and makes a database of complaints and resolutions."'0 In
Delaware, the proposed bill is meant to increase the chances of dispute resolution
working by making sure the dispute resolution specialist is objective and disinte-
rested, forcing mediation if the Director recommends it (and if unsuccessful forc-
ing a choice between litigation or binding arbitration) and by imposing sanctions
on parties if a good faith effort is not evident.'os The Florida bill updates their
program by letting courts refer disputes to binding arbitration, with the consent of
98. In fact, there are 27 states that offer some form of dispute resolution services for mobile home
disputes. Manufactured Home Dispute Resolution Program, U.S. Department of Housing and Urban
Development, http://hud.gov/offices/bsg/ramh/mhs/mhdrp.cfm (last visited August 24, 2010). As an
example, Florida currently lets mobile home owners or landlords request mediation by the Florida
Division of Condominiums, Timeshares, and Mobile Homes, and if the process does not work and
results in civil litigation, then the court may refer the dispute to nonbinding arbitration. FLA. STAT.
ANN. §§ 723.037(5), 723.038 & 723.0381 (West, Westlaw through 2010).
99. Manufactured Housing Dispute Resolution Program: 2009 Annual Report to the Washington
State Legislature, 2, Washington State Office of the Attorney General, available at
http://www.atg.wa.gov/uploadedFiles/Home/Safeguarding Consumers/ManufacturedHousing Disput
eResolution Program/Stats andOutcomes/2009MHUannualReportFinal.pdf.
100. Assembly Committee on Housing and Community Development, Bill Analysis: AB 1803, 8
(April 13, 2010), available at http://www.leginfo.ca.gov/pub/09-10/bill/asm/ab_1801-
1850/ab 1803 cfa 20100413_122926_asm comm.html.
to1. Stiftel, supra note 90, at 60, 62.
102. Id.
103. Id.
104. A.B. 1803, 2009-10 Reg. Sess. (Cal. 2010), available at
http://www.assemply.ca.gov/acs/acsframeset2text.html (for "(2009-2010) Current" session, enter 1803
for "Bill Number" and click "Search" and then click on the "PDF" version of the amended bill text).
105. H.B. 313, 145th Gen. Assembly (Del. 2010), available at
http://legis.delaware.gov/LIS/LIS145.nsf/vwlegislation/HB+313?/Opendocument (follow the link
"legislation" for full text).
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both parties, after mediation is unsuccessful instead of only being able to refer the
dispute to nonbinding arbitration.' 06
2. California Assembly Bill 1803
This bill was introduced on February 10, 2010 in order to create a new pro-
gram called the "Mobilehome Residency Law Mediation Act." 0 7 As amended,
the bill would require the Attorney General to administer a mobile home dispute
resolution program by making the office produce information on the program for
interested parties, contact known landlords to have them post information about
the program on their premises, perform dispute resolution activities (investiga-
tions, negotiations, determinations of violations, assessing fines), make a database
of complaints, and make written determinations of whether a violation occurred if
negotiations failed so that the violative party must cure their problems. 08
The bill states that the intention of the California legislature is to create a
more efficient way to solve disputes that arise from violations of the current Mo-
bilehome Residency Law.' 09 The basic structure of the program is that landlords
or tenants can make complaints to the Attorney General who has the discretion to
initiate the dispute resolution process whereby the dispute is investigated, the AG
begins negotiations between the parties if it is deemed appropriate, and if no reso-
lution is reached then the AG must make a determination of violations to get the
offending party to comply with his or her obligations.110 If the violation is not
fixed then the AG can take action to further address the situation, and the ag-
grieved party can always make use of the court system outside of the dispute reso-
lution program."
The Assembly Committee for Housing and Community Development voted
down a motion to pass and refer the bill to the Judiciary Committee, but said it
could be reconsidered later, questioning "whether the Attorney General's office is
the right place to house this type of dispute resolution program, and whether the
structure of the program as proposed is appropriate and legally sound."ll 2 This
occurred on April 14, 2010 and there has been no action on the bill since." 3
106. S.B. 362, Fla. Senate - 2010 (Fla. 2010), available at
http://www.flsenate.gov/data/session/2010/Senate/bills/billtext/pdf/sO362cl.pdf (same as H.1077, Fla.
House - 2010).
107. A.B. 1803, 2009-10 Regular Session (Cal. 2010), available at http://www.leginfo.ca.gov/pub/09-
10/bill/asm/ab_1801-1850/ab_1803_bill_20100405_amended asm v98.pdf.
108. Id. § 1.
109. Id.
110. Id. § 3.
111. Id.
112. Assembly Committee on Housing and Community Development, Bill Analysis: AB 1803, 8
(April 13, 2010), available at http://www.leginfo.ca.gov/pub/09-10/bill/asm/ab_1801-
1850/ab 1803 cfa 20100413 122926 asm comm.html.
113. Current Bill Status: A.B. 1803, available at http://www.leginfo.ca.gov/pub/09-
10/bill/asm/ab_1801-1850/ab 1803_bill_20100414_status.html (last visited August 24, 2010).
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3. Delaware House Bill 31314
This Delaware bill is fairly simple as it attempts to make a few changes to the
already existing "Delaware Manufactured Housing Alternative Dispute Resolution
Act" approved in 2006.'15 Relevant for the proposed changes, the current system
lets a party submit a certificate to the Governor's Advisory Council on Manufac-
tured Housing to request use of the ADR process.'1 6 If there is a majority vote,
the Council can then send the dispute to mandatory mediation. If the mediation is
unsuccessful, then the parties will retain the right to pursue outside litigation." 7
This bill would have the Director of the Consumer Protection Division under the
Attorney General's Office make the decision of whether the dispute should go to
mandatory mediation once they receive the certificate."' 8 If mediation is decided
upon and reaches no resolution, then the parties must choose between binding
arbitration or litigation." 9 The bill further makes sure that the ADR specialist will
be objective and disinterested.120
At the hearing before the Manufactured Housing Committee on the bill, it
was explained that "the purpose of this bill is to strengthen the ADR process al-
ready in place."' 2' Further, the bill purposely stopped having the Governor's Ad-
visory Council on Manufactured Homes deal with the ADR process as it was
merely a council set up to have landlords and tenants voice concerns to each other
and educate each other.122 As the council already makes most of its reports to the
Attorney General's Office, having the ADR process run under that office makes
sense.123
There has been no action on the bill since it was reported out of the Manufac-
tured Housing Committee on its merits March 31, 2010, although the Committee
did express a desire to learn more about the role of the Governor's Advisory
Council on Manufactured Homes.' 24 The Committee also seemed hesitant about
making further changes to the ADR ?rocess before there was more evidence on
how the current system was working.'
114. H.B. 313, 145th Gen. Assembly (Del. 2010), available at
http://legis.delaware.gov/LIS/lisl45.nsf/vwLegislation/HB+313/$file/legis.html?open.
115. DEL. CODE ANN. tit. 25, § 7001A (2006).
116. Id. § 7001A(e).
117. Id. § 7001A(f)&(i)(1).
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4. Florida Senate Bill 362126
This bill also attempts to revamp a dispute resolution program already in
place. Florida law currently lets mobile home tenants request the use of the dis-
pute resolution process for disputes over rent increases by the Florida Division of
Condominiums, Timeshares and Mobile Homes.127  If the initial mediation
process is unsuccessful and one of the parties files a civil court case, then the pre-
siding judge may refer the dispute to nonbinding arbitration.'2 8 If a party is un-
happy with the arbitration decision and continues the case by filing for a trial de
novo, then the judge will not be able to see the arbitration decision until after he or
she has ruled on the merits.129
In order to slightly alter the mechanism, this bill would let the judge refer the
dispute (only after it has not been resolved in mediation and a party files a civil
action) to binding arbitration, provided he has the consent of both parties.' 30 Fur-
ther, if after arbitration a party files for a trial de novo, the judge can see the arbi-
tration decision even before he makes a ruling on the merits.' 3'
Thus, the bill is similar to the proposed bill in Delaware, considering it expli-
citly points out that the parties of a failed mediation can decide to use binding
arbitration under the overall statutory scheme. After finally making it to the Judi-
ciary Committee, the bill officially died on April 30, 2010.132
5. Conclusion
Many states have started using some sort of dispute resolution process for
disputes between mobile home owners and landlords. While results have been
promising enough to prompt new states to propose programs of their own such as
California, the current batch of programs are not perfect, as evidenced by the pro-
posed tinkering of the programs in Delaware and Florida. The proposed Califor-
nia program was comprehensive as it has the Attorney General perform many
functions while the Delaware and Florida programs simply give mediation servic-
es to those who request it and let the court system handle the rest (while keeping
the option of binding arbitration available). It is unclear which approach yields
more benefits, but it is certainly clear that states with smaller dispute resolution
programs wish to update them to increase their efficiency.
w.dehousedems.com%2Fpdfs%2FManufacturedHousingCommittee Mintues_0331 10.pdf&ei=55dl
TKeuFsKSjAffpPixBg&usg-AFQjCNEQrGUBElUkA3T2UT82FDrc5WrSmg.
126. S.B. 362, Fla. Senate - 2010 (Fla. 2010), available at
http://www.flsenate.gov/data/session/2010/Senate/bills/billtext/pdf/s362cl .pdf (same as H. 1077, Fla.
House - 2010).
127. FLA. STAT. §§ 723.037(5) & 723.038.
128. Id. § 723.0381(2).
129. Id.
130. S.B. 362, 2010 Leg., Reg. Sess., (Fla. 2010), available at
http://www.flsenate.gov/data/session/2010/Senate/bills/billtext/pdf/s0362cl.pdf(same as H.1077, Fla.
House - 2010).
131. Id.










A. Utah Senate Bill 167133
Senate Bill 167 was introduced on February 5, 2010 by Senator John L. Va-
lentine.13 4 This legislation makes comprehensive changes to the state's regulation
of alcoholic beverages.'3 5 Specifically, the bill provides for arbitration as a remedy
in disputes between suppliers and wholesalers of alcoholic beverages.136 The law
lays out the process for the parties to choose an arbitration panel and cross-
references the new law for liquor supplies and wholesalers with the Utah Uniform
Arbitration Act.137 The purpose of the law is to streamline disputes between who-
lesalers and suppliers. The bill was signed into law on March 29, 2010.138
B. Pennsylvania House Bill 2319'
House Bill 2319 was referred to the Labor Relations Committee on March 12,
20 10.140 If enacted, the bill would have amended the Public Employees Relations
Act as it relates to guards at correctional or mental institutions.141 Under the pro-
posed legislation, arbitrators in wage disputes would have been bound to ensure
that captains, lieutenants and first level supervisors receive an increase of no less
than the highest-ranking corrections officer in the bargaining unit.142 This legisla-
tion's purpose was both to constrain the arbitrator and to exercise more power over
the collective bargainers on the part of the employees.143
C. Vermont House Bill 69J144
House Bill 691 was referred to committee on February 2, 2010. If enacted,
the bill would add e-bullying to the definition of bullying, require anti-bullying
policies that would rival existing anti-harassment policies and establish that the
bullying of a student by another student is a civil offense.145 Under the legislation,
school boards would be required to develop bullying prevention policies in con-
junction with their current polices to stop harassment and hazing.'" As a part of
their plan to prevent bullying, school boards are encouraged to provide alternative
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disputes resolution methods, such as mediation, to complainants at any step in the
process to determine whether the bullying has occurred.147 The purpose of this
legislation is to increase the school board's awareness and response to the problem
of bullying in school.148 The combination of school policies and the enactment of
new punitive laws to punish bullying would provide tools for both school boards
and local prosecutors.149 This legislation was never heard in committee.15 0
D. Nebraska Legislative Bill 10195
On January 20, 2010, Representative Haar introduced Legislative Bill 1019 to
provide for a trails dispute board to resolve conflicts that arise between the county
board and the natural resources district ("NRD") in relation to recreational
trails.15 2 The Bill would implement procedures for creating a trails dispute board
in the county wherein the trail in question lies.' 53 Upon a majority vote, the coun-
ty board is given authority to establish a trails dispute board to consist of seven
members; two members from the county board, two members from the NRD's
board, and three members appointed by the Governor who reside outside the
county at issue.1 54 The selected trails dispute board will appoint a mediator to
hear the dispute.15 5 If a resolution cannot be reached, the trails dispute board may
render a determination after holding a public hearing. 5 6 All costs are to be di-
vided between the county board and the natural resources district.157
On January 22, 2010, Legislative Bill No. 1019 was referred to the Natural
Resources Committee where it remains.158
E. New Jersey Assembly 36 3159
Assembly Bill 363 was pre-filed for introduction on January 12, 2010, and
seeks to ensure neutrality among arbitrators involved in the negotiation of con-
tracts for New Jersey's police and fire departments. 16o The Bill states that certain
arbitrators are required to annually file a financial disclosure with the Public Em-
ployment Relation Commission.' Financial disclosures include particular













158. Nebraska Legislature, L.B. 1019, available at
http://nebraskalegislature.gov/bills/view bill.phpDocumentlD=9778.
159. A.B. 363, 2010 Gen. Assem., Reg. Sess. (N.J. 2010)
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diate family. 162 The Bill also mandates the financial disclosure to list contact
information "of all business organizations in which the arbitrator or a member of
his immediate family had an interest during the preceding calendar year." 63 if
enacted, the legislature hopes that by mandating disclosures to be made public
records they will emphasize the importance of impartiality of particular arbitra-
tors."
Since its introduction, the Bill was referred to Assembly Regulated Profes-
sions Committee, where there has yet to be a vote on the Bill.'6 5
F. California Assembly Bill 1639166
California Assembly Bill 1639 was introduced on January 11, 2010 to give an
extra option to homeowners to avoid foreclosure upon a breach of their mortgage
obligations.167 The bill would establish a Facilitated Mortgage Workout (FMW)
Program in which the mortgagor could participate in conciliation sessions with the
mortgagee to develop a loan modification plan before the mortgagee could start
the process of exercising a power of sale in a nonjudicial foreclosure proceed-
ing.168 When a notice of default would be sent to a borrower, the lender would
have to include information about the FMW Program and would also have to file
such additional information with the office of the county recorder.'6 9
The bill gives more duties to county recorders and creates an administrator of
the Program to be appointed by the Governor and affirmed by the Senate.'7o A
borrower who wishes to participate in the Program will need to submit certain
information to the administrator and will need to take certain actions such as de-
positing half their current mortgage payment into the Program.1 7 ' The administra-
tor will be given the power to mandate what forms to fill out and what neutral
conciliation officers are available, and the FMW Program must be completed
within 60 days of the neutral's nomination.172




165. A.B. 363 (referred to Senate), available at http://www.njleg.state.nj.us/bills/BillView.asp (search
"363" and follow link "A363" for general information on the bill).
166. A.B. 1639 § 1, 2009-2010 Legislature, Reg. Sess. (Cal.). General information on the bill is
available at http://www.assembly.ca.gov/acs/acsframeset2text.htm (for the "2009-2010 Session" in the
"Assembly" search bill number "1639") (last visited Sept. 7, 2010).
167. Marisa Lagos, Legislature Pushes For Foreclosure Relief SAN FRANCISCO CHRONICLE, April 8,
2010, available at http://articles.sfgate.com/2010-04-08/news/20840097_1_loan-modification-tax-
penalty-short-sale.
168. A.B. 1639 § 1, 2009-2010 Legislature, Reg. Sess. (Cal.). General information on the bill is
available at http://www.assembly.ca.gov/acs/acsframeset2text.htm (for the "2009-2010 Session" in the
"Assembly" search bill number "1639") (last visited Sept. 7, 2010).




173. A.B. 1639 Current Bill Status, available at http://www.leginfo.ca.gov/pub/09-
10/bill/asm/ab_1601-1650/ab_1639 bill_20100906_status.html (last visited September 7, 2010).
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G. Georgia Senate Bill 3461'7
Senator Chip Rogers says Senate Bill 346 will accomplish a massive overhaul
of how property values are assessed for ad valorem tax purposes in order to pro-
tect homeowners from unfair assessments and to give them the right to appeal.17
One of the taxpayer's options will be to request arbitration when he or she disa-
grees with the assessed value of their property within 45 days of receiving an an-
nual notice from the county clerk documenting the estimated property tax.'76 The
board of tax assessors must respond within 10 days and tell the taxpayer that they
must submit their own appraisal within another 45 days.' 7 7 Upon receipt of the
certified appraisal the board of assessors has 45 days to either accept the appraisal
or can reject it and notify the clerk of the superior court to make an order for arbi-
tration."
If the parties cannot agree on a qualified arbitrator who is a state certified ap-
praiser, then the superior court judge will pick one.'79 The arbitrator shall consid-
er one assessment value from each party and then make a ruling, with the losing
party bearing the superior court fees and arbitrator fees (either the taxpayer or the
board of assessors). so The biggest changes in the bill are to give the taxpayer 45
days instead of 30 to make his or her request and to give the taxpayer his re-
quested assessment amount if the board of assessors fails to accept or reject his
value after the 45 days.' 8' This bill became law on June 4, 2010 after being
signed by the Governor.18 2
H. Maine H.B. 994183
Maine H.B. 994 was signed into law by the Governor on June 15, 2009. 18
This bill amends the laws pertaining to foreclosures.'85 It establishes the mandato-
ry foreclosure mediation program within the Court Alternative Dispute Resolution
Service.'8 6 It requires the Housing Authority to notify mortgagor who is a party to
a foreclosure about the mortgagor's rights and available resources as they relate to
foreclosure, as well as the mandatory foreclosure mediation program.'8 7
174. S.B. 346 § 6-1(f)(3)(A), 2010 Gen. Assem., Reg. Sess. (Ga.), available at
http://www.legis.ga.gov/legis/2009_10/pdf/sb346.pdf (last visited Nov. 15, 2010).
175. Georgia Property Owners Triumph with General Assembly Passage SB 346, Georgia RealEsta-
teRama, April 30, 2010, available at http://georgia.realestaterama.com/2010/04/30/georgia-property-
owners-triumph-with-general-assembly-passage-sb-346-lD0198.html.
176. S.B. 346 § 6-1(f)(3)(A), 2010 Gen. Assem., Reg. Sess. (Ga.), available at
http://www.legis.ga.gov/legis/2009_10/pdf/sb346.pdf (last visited Nov. 15, 2010).
177. Id.
178. Id.
179. Id. § 6-l(f)(3)(B).
180. Id.
181. Id. § 6-l(f)(3)(A).
182. S.B. 346 Bill Summary, http://www.legis.ga.gov/legis/2009_10/search/sb346.htm (last visited
Sept. 7, 2010).
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L Maryland H.B. 47288
Maryland H.B. 472 was signed into law by the Governor on May 20, 20 10.189
This bill requires an order to docket or complaint to foreclose on residential prop-
erty to be accompanied by an additional filing fee, a specified final or preliminary
loss mitigation affidavit, and, if applicable, a specified request for foreclosure
mediation.' 90 It requires the secured party to file a specified final loss mitigation
affidavit and send to the mortgafor or grantor a copy of the affidavit and a request
for foreclosure mediation form.
III. CATALOG OF STATE LEGISLATION
Alabama
Bills Enacted: None.
Other Legislation: H.B. 20 (modifies the Revision Uniform Arbitration Act);
H.B. 27 (allows for arbitration in collective bargaining for employees of political




Other Legislation: H.B. 395 (requiring arbitration for uninsured motorist
claims); H.R. 5 (opposing Federal Employee Free Choice Act where binding arbi-
tration would be imposed on employers); S.B. 143 (defines what constitute energy
and transmissions corporations and requires they have a dispute resolution process
in their bylaws); S.B. 251 (relating to the interstate compact on nurse licensure
that says a dispute under the compact should go to arbitration); and S.J.R. 30 (urg-
ing China to engage in dispute resolution with representatives for His Holiness the
Dalai Lama of Tibet).
Arizona
Bills Enacted: H.B. 2049 (continues the office of ombudsman-citizens aide to
investigate the administrative acts of state agencies based on citizens' complaints);
H.B. 2429 (states the terms of an agreement are not confidential in situations
where the terms are necessary to enforce or obtain approval of an agreement
reached in mediation); and H.B. 2430 (codifies the Revised Uniform Arbitration
Act).
Other Legislation: H.B. 2644 (authorizes the Arizona Registrar of Contrac-
tors to offer an alternative complaint resolution process of binding arbitration);
H.B. 2717 (causes state departments and employee groups to participate in a non-






Larison et al.: Larison: State Legislative Update
Published by University of Missouri School of Law Scholarship Repository, 2010
JOURNAL OF DISPUTE RESOLUTION
binding mediation process if they cannot come to an agreement); and H.B. 2739
(establishes the mandatory foreclosure mediation program to be used for nonjudi-
cial foreclosures of deeds of trust on owner-occupied residential property).
Arkansas
Bills Enacted: S.B. 62 (appropriates $288,000 to the Alternative Dispute Res-




Bills Enacted: A.B. 343 (ratifies the Interstate Compact on Educational Op-
portunity for Military Children and requires the Interstate Commission to make a
rule on both mediation and binding dispute resolution); A.B. 1090 (requires arbi-
trators to follow certain ethical standards and says certain standards are nonnego-
tiable and cannot be waived); and S.B. 877 (extends the repeal date of the law that
permits any persons who have passed the bar to represent clients in arbitration).
Other Legislation: A.B. 1 (authorizes teachers to take a course in negotiation,
mediation and conflict resolution, including peer mediation training, toward their
individualized program of professional growth); A.B. 541 (allows a public agency
and a contractor to mutually agree to resolve a claim through independent arbitra-
tion outside of the current law's specified procedures); A.B. 1517 (establishes a
program of grant funding to establish alternative dispute resolution programs for
special education); A.B. 1588 & 1639 (offers a mortgage workout program for
borrowers who elect to participate and it requires lender and borrower go through
an alternative dispute process); A.B. 1803 (requires the Attorney General to admi-
nister a mobile home dispute resolution program for disputes between landlords
and mobile home tenants); and S.B. 1456 (existing law says that certain public
agency decisions can be challenged both in court and in a mediation proceeding
and this bill says the mediation proceedings should be conducted concurrently
with any judicial proceedings).
Colorado
Bills Enacted: H.B. 1064 (concerns a requirement that a student must com-
plete an appeals process before filing a complaint with a group of neutral arbitra-
tors relating to participation in extracurricular activities); H.B. 1278 (creates the
office of the unit owners' association ombudsman to advocate, mediate and gather
information for unit owners); and S.B. 171 (establishes the child protection om-
budsman program to review and seek resolution of complaints concerning child
protection services).
Other Legislation: S.B. 45 (requires a holder of a residential mortgage that
wishes to foreclose to send information to the debtor regarding their right to mu-
tually negotiate for an agreement to avoid foreclosure or participate in mediation).
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Bills Enacted: H.B. 5270 (makes modifications to the foreclosure mediation
program such as to extend the sunset date).
Other Legislation: H.B. 5283 (provides rigid timelines for the completion of
municipal binding arbitrations); H.B. 5379 (creates a procedure for claimants in a
construction contract arbitration proceeding to file an offer to settle for a specified
sum and to get extra interest on the later award if the offer is rejected); S.B. 129
(establishes the Office of Condominium Ombudsman to investigate disputes and
requires each condominium association to establish a dispute resolution process
for unit owner complaints regarding compliance by the association with the law
and association bylaws); and S.B. 222 (establishes a mediation program for medi-
cal malpractice actions).
Delaware
Bills Enacted: H.B. 49 (clarifies how to use the Court of Chancery for arbitra-
tion, particularly for disputes involving commercial, corporate and technology
matters).
Other Legislation: H.B. 18 (lets any covered employee whose employment is
terminated file a complaint and a demand for arbitration); and H.B. 313 (revises
existing alternative dispute resolution methods for mobile home disputes to say
that after binding mediation, the parties need to decide to file a civil action or to
take their dispute to binding arbitration).
Florida
Bills Enacted: H.B. 821 (provides requirements, procedures and limitations
for international commercial arbitration, provides requirements and restrictions on
courts, and provides for the creation of arbitral tribunals).
Other Legislation: H.B. 75 (provides procedural requirements and limitations
for plaintiffs, defendants, and courts in homestead property mortgage foreclosure
actions and requires mediation in certain circumstances); H.B. 1077 (authorizes
courts to refer mobile home park lot tenancy disputes to binding arbitration); H.B.
1529 (companion S.B. 2034) (governs the use of arbitration provisions in the med-
ical field and lets arbitration agreements in certain contexts be voided at the con-
sumer's option); S.B. 1452 (authorizes a mediator for the public records mediation
program to issue an opinion as to whether a public record is open to the public
upon payment of a fee); and S.B. 1962 (specifies the public policy of the state for
interpreting an arbitration agreement outside any U.S. state or territory).
Georgia
Bills Enacted: S.B. 240 (revises the process for appealing property valuation
assessments used for ad valorem tax purposes and allows for the appeals to be
submitted to arbitration); and S.B. 346 (further revises the new process for appeal-
ing valuation decisions used for assessing ad valorem taxes).
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Other Legislation: S.B. 137 (adopts the Interstate Compact of Educational
Opportunity for Military Children which includes a provision that the Interstate
Commission is to come up with rules for both mediation and binding dispute reso-
lution); and S.B. 407 (authorizes the Commissioner of Insurance to let insurers
sell individual medical and surgical health insurance policies in Georgia if they
have been approved in certain other states and says no policies can be sold if they
have a required arbitration of disputes provision).
Hawaii




Bills Enacted: H.B. 593 (Revises provisions regarding attorney's fees awards




Bills Enacted: H.B. 2445 (Modifies the procedure for selecting an arbitrator
under the Illinois Public Labor Relations Act and the Illinois Educational Labor
Relations Act); H.B. 2626 (Creates the Crossing of Railroad Right of Way Act,
provides that disputes between public utilities and land management companies be
submitted to non binding arbitration, allows for binding arbitration under some
circumstances); H.B. 3691 (Provides that any balance in the Reviewing Court
Alternative Dispute Resolution Fund be transferred into Mandatory Arbitration
Fund); H.B. 5888 (Amends the Uniform Arbitration Act to provide that rules ap-
plicable to a dispute including deciding the dispute in accordance with conflict of
law rules considered applicable by arbitrators or agreed to by the parties); S.B.
1715 (Amends the Illinois Public Labor Relations Act by establishing a schedule
for commencing bargaining, requesting mediation in the event of a dispute, re-
questing arbitration in the event of an impasse, and requesting arbitration for pub-






Bills Enacted: S.B. 364 (Requires the creditor of a real estate mortgage to
provide advance notice of foreclosure and to inform the owner of the availability
454 [Vol. 2010
24
Journal of Dispute Resolution, Vol. 2010, Iss. 2 [2010], Art. 7
https://scholarship.law.missouri.edu/jdr/vol2010/iss2/7
State Legislative Update
of counseling and mediation); S.B. 366 (Provides that prior to any hearing on











Bills Enacted: H.B. 698 (Provides that no automobile insurer shall use arbi-
tration or binding mediation to determine fault for purposes of settling a claim
resulting from an automobile accident for purposes of raising insurance premiums
without notifying the insured of the percentage of fault prior to arbitration); S.B.
457 (Provides that failure to pay required arbitration fees constitutes default under
the Louisiana Binding Arbitration Law; requires arbitrators to determine the ad-
missibility, relevance, and materiality of evidence offered; allows for arbitrator to
summon witnesses and documents); S.B. 567 (Provides for a procedure for man-
datory arbitration of issues related to the collection or refund of sales and use tax-
es of State political subdivisions).
Other Legislation: None.
Maine
Bills Enacted: H.B. 457 (Authorizes a court to appoint a parenting coordina-
tor to oversee and resolve disputes that arise between parents in interpreting and
implementing the final court order in a divorce judgment or a parental rights and
responsibilities judgment); H.B. 875 (Provides protections for consumers subject
to mandatory arbitration clauses; provides that a consumer arbitration agreement
not allowed under federal law is void and unenforceable); H.B. 994 (Establishes a
court-supervised mediation process in judicial foreclosure proceeding on owner-
occupied residential properties); S.B. 403 (Amends home construction contract
laws; relates for the option of a small claims action, binding arbitration, nonbind-
ing arbitration, and mediation in advance of a lawsuit).
Other Legislation: None.
Maryland
Bills Enacted: H.B. 472 (Authorizes the mortgagor in a foreclosure action on
an owner-occupied residence to file a request for foreclosure mediation); S.B.
455No. 2]
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1123 (Authorizes a county or municipal corporation to adopt a specified local law
regarding binding arbitration in specified collective bargaining for wages, benefits






Bills Enacted: H.B. 4455 (Creates a mediation program for mortgages of cer-
tain residential properties that are in default); H.B. 5501 (Provides for alternative




Bills Enacted: H.B. 354 (Requires notice and mandatory mediation prior to
commencement of mortgage foreclosure proceedings on homestead property);













Bills Enacted: Leg. 888 (provides for limited liability companies that have
dissolved the opportunity to submit remaining disputes to arbitration or media-
tion); Leg. 800 (amends juvenile offender law to indicate procedures to be fol-
lowed once juvenile has completed prescribed mediation).
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Other Legislation: Leg. 1040 (provides for non-binding mediation when la-
bor organizations and the municipal government are unable to reach a resolution
with respect to collective bargaining agreements); Leg. 1019 (authorizes trail dis-
pute boards to resolve conflicts between county boards and natural districts con-
cerning recreational trails); Leg. 989 (amends correctional services law and offers
mediation to resolve conflicts among two committed defenders as a reasonable






Other Legislation: H.R. 207 (allowing a mediation or parental coordination
to resolve disputes in relation to changing parental rights and responsibilities).
New Jersey
Bills Enacted: None.
Other Legislation: S. 1346 (requires the development of an alternative dis-
pute resolution policy in State departments, agencies, and other state authorities);
Assem. 363 & S. 288 (requires arbitrators appointed by the Public Employment
Relations Commission to file a public financial disclosure); Assem. 567 (amends
law concerning negotiations between public fire or police departments by adding
certain timeframes); Assem. 587 (amends collectively negotiated agreement law
by extending the role of arbitration in this context); Assem. 818 (provides binding
arbitration for disputes regarding the disciplinary action of school staff other than
teachers); Assem. 966 (amends law related to mandatory arbitration for public fire
and police departments); Assem. 1210 (provides for an alternative dispute resolu-
tion program to resolve disputes between two state agencies with respect to a pub-
lic works project); S. 287 (provides for procedures to ensure the neutral selection





Bills Enacted: Assem. 9898 (amends workers' compensation law to author-
ize an alternative dispute resolution program to settle workers' compensation
claims).
Other Legislation: S. 6921 (authorizes alternative dispute resolution for
manufactured homeowners who are subjected to unjustifiable rent increases); S.
457No. 2]1
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6723 (amends executive law to prohibit the state and certain state entities from
entering some contracts compelling employees to binding arbitration); S. 6641
(provides an ombudsman for school districts as well as parent participation
boards); Assem. 9389 (amends public service law to require the notification to
utility customers of their ability to access alternatives to arbitration or litigation).
North Carolina
Bills Enacted: H.R. 961 (provides for mediation of public records disputes);
S. 897 (establishes "The Current Operations and Capital Improvements Appropri-
ations Act" that allows Medicaid recipients to mediate contested Medicaid cases).
Other Legislation: H.R. 1661 (appropriates funds for a mediation center for
district court); S. 716 (provides for mediation of public records disputes); S. 1320







Other Legislation: H.R. 276 (authorizes mediation or arbitration of disputes
under the Telecommunications Act of 1996); H.R. 431 (requires state courts to tax
or require payment of certain fees related to arbitration proceedings).
Oklahoma
Bills Enacted: S. 2043 (money owed to reinsurer decided by arbitration under
the contract, or if no clause, then under the law); S. 2039 (arbitration exempt from
initial discovery order); H.B. 2652 (makes it an administrative violation for an
insurance representative to come to ADR workers compensation meeting and not




Bills Enacted: H.B. 3617 (in a special district of a county district, if a city ob-
jects to the rate setting, the authorities shall submit to arbitration).
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Other Legislation: H.B. 2319 (if collective bargaining between government
and correctional employees breaks down with mediator, they submit to arbitration,
but the arbitrator must ensure the captains and lieutenants and others don't get
more compensation and benefits); H.B. 1847 (changes well permit application
disputes to be resolved by dispute resolution); H.B. 1251 (provides an ombuds-
man for the Insurance Company Law).
Rhode Island
Bills Enacted: None.
Other Legislation: S. 2684 & H.B. 7582 (establishes that arbitration is pre-
ferred for labor disputes and limits the instances in which an arbitration award can
be vacated); H.B. 7581 (expands the scope of binding arbitration process to in-
clude monetary issues relating to teachers and non-educational employees and
streamlines the binding arbitration process); S. 2379 (would require the state to
cover the total cost of compulsory mediation for school teachers); S. 2381 (would
require the state to cover the total cost of compulsory mediation for municipal
employees); S. 2519 (establishes standards/procedures whereby a school commit-
tee may, within 5 days of a negative vote by an appropriating authority, request
non-binding/fact-finding mediation to be conducted by a special master appointed
by the superior court); S. 2212 (provides for fair/reasonable compensation of
homeowners for removal/destruction of their residential property on leased land,
and would provide for arbitration for a landowner/homeowner to resolve dispute
over the compensation to be paid); H.B. 7228 (would authorize hospitals and
health insurers to declare an impasse and submit to binding arbitration of the
terms of agreements between hospitals and commercial health insurers).
South Carolina
Bills Enacted: None.
Other Legislation: S. 1185 (mandating mediation for all actions in family
court); S. 1056 (provides that a mobile home owner may seek arbitration through
the Department of Consumer Affairs to provide factors the court may consider in






Other Legislation: H.B. 3593 (creates a pilot project in Shelby County for
voluntary mediation prior to the foreclosure of loans entered into under the Ten-
nessee Home Loan Protection Act).
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Bills Enacted: S. 62 (makes changes to how someone can arbitrate a dispute
having to do with motor vehicle insurance coverage); H.B. 284 (enacts the Uni-
form Collaborative Law Act); S. 191 (amends dispute resolution fees); S. 167
(adds arbitration as a remedy under the Alcohol Control Act); S. 105 (increases
the amount that a party can receive in motor vehicle accident arbitration).
Other Legislation: None.
Vermont
Bill Enacted: H.B. 590 (mediation in foreclosure proceeding); H.B. 281
(commission on human remains to provide mediation of disputes); H.B. 689 (al-
lows mediation, arbitration or litigation about sums due for assessment in common
interest communities).
Other Legislation: H.B. 691 (use mediation or ADR to solve bullying in edu-
cational settings); H.B. 663 (require arbitration of medical malpractice claims);
H.B. 546 (establishes an environmental court); H.B. 512 (require arbitration of
medical malpractice claims); S. 241 (moves mediation from education to adminis-
trative department); S. 243 (mediation services provided as part of other services
for autism).
Virginia
Bills Enacted: S. 270 (establishes the office of common interest community
ombudsman); S. 606 (binding arbitration not allowed in a car title loan); H.B.
1344 (conflicting claims of coalbed methane are to be submitted to arbitration); S.




Bills Enacted: H.B. 1956 (ADR is to be used to resolve disputes between ci-
ties and churches regarding the housing of homeless people); H.B. 2801 (office of
ombudsman is to take the lead on stemming bullying); H.B. 2925 (requires large
cities that own a hydroelectric facility in another county to continue to make fi-
nancial compensation payments to the county in the event an existing compensa-
tion agreement between the city and county expires and can initiate arbitration);
H.B. 2935 (in all appeals to the environmental and land use hearing board, the
board may schedule the case for mediation); H.B. 3209 (as applied to the ferry
system and collective bargaining, healthcare benefits are not subject to interest
arbitration and also requires negotiation between parties as to the dollar amount
[Vol. 2010460
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spent on each employee for healthcare compensation); S. 5046 (provides for bind-
ing arbitration for any disputes arising from the collective bargaining agreement
for symphony musicians); S. 6696 (arbitration within collective bargaining for
educational employees), S. 6702 (mediation or arbitration to solve disputes be-
tween school districts and jails); S. 6726 (makes the government the public em-
ployer of language access providers for the purposes of collective bargaining).
Other Legislation: H.B. 3215 (incorporates ADR mediation into foreclosure
proceedings); S. 6515 (ADR in community housing services); S. 6532 (if there is
a disagreement between a provider and a health plan either party may initiate
binding arbitration); S. 6579 (committee to develop dispute resolution program by
Sept. 1, 2010); S. 6807 (expands the role of the Long-Term Care Ombudsman); S.
6815 (for marine employees of the Department of Transportation healthcare bene-
fits not subject to interest arbitration, also requires negotiation between parties as
to the dollar amount spent on each employee for healthcare compensation).
West Virginia
Bills Enacted: None.
Other Legislation: H.B. 4664 (mandatory mediation in consumer disputes);
H.B. 4259 (establishes a system for foreclosure mediation); H.B. 4189 (establish-
es an independent dispute resolution program for nursing homes); H.B. 2251
(provides rights to fire department employees of political subdivisions including
arbitration for disputes); H.B. 2501 (provides for mediation or arbitration to solve
disputes between public employees and political subdivisions); H.B. 2604 & H.B.
2631 (provides for mediation or arbitration to solve disputes between public em-
ployees and political subdivisions); H.B. 4011 (provides for compulsory arbitra-




Other Legislation: A.B. 214 (before asking for specific performance of a
post-termination contract agreement having to do with child custody, the petition-
er must participate in good faith mediation); A.B. 951 & S. 673 (Nullifies certain
arbitration agreements between a resident and a nursing home); A.B. 919 (an arbi-
trator will be the final decision maker on disputes having to do with the collective
bargaining agreement); S. 567 (if the Department of Children and Families cannot
agree on a rate with out-of-home providers they must engage in mediation); A.B.
647 (alters the dollar amounts in dispute to require arbitration between a condo
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